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AFFORDABLE

HOUSING AND TAXES

*SB 1301lSB 1302 - Budget Reconciliation and Revenue Financing Act of 2012
STATUS: PASSED
Increases personal income taxes for individuals and joint filers earning more than $100,000 and
$150,000 respectively. Reduces the statutory personal exemptions for those tax filers, but does not
reduce or eliminate any tax deductions like Mortgage Interest and State and Local Property Taxes.
Levies a recordation tax on Indemnity Deeds of Trust (IDOTS). This bill will also have the effect of
increasing the nonresident real property withholding tax from 6.75% to 7% starting June 1. These bills
were passed during the May Special Session.
*HB 446/SB 240 - Environment - Bay Restoration Fund - Fees and Uses
STATUS: PASSED - Effective July 1,2012
Doubles the current Bay Restoration fee for most residential and commercial properties in Maryland.
Exempts residential and commercial properties that do not discharge into the Chesapeake Bay
Watershed or the Coastal Bays Watershed from paying the increased fee (those properties would still
be subject to the current $30 annual fee). Requires local governments to establish an exemption from
the new fee for financial hardship. As originally introduced, the legislation would have required the
fee to be based on consumption. Such a fee could have increased costs for multi-person households by
three to four times the current fee.
*HB 987/SB 614 - Stormwater Management - Watershed Protection and Restoration Program
STATUS: PASSED - Effective July 1,2012
As originally introduced, would have required all local governments to impose a stormwater
management fee on all residential and commercial property. MAR opposed the bill, because counties
already have authority to impose stormwater fees. The legislation was amended to require only those
local jurisdictions subject to a National Pollutant Discharge Elimination System (NPDES) Phase I
Permit to impose a stormwater fee (about ten counties). The legislation gives local government some
discretion in creating the fee.
*HB 1411 - Environment - Water Management Administration - Wetlands and Waterways
Program Fees
STATUS: PASSED - Effective July 1,2012
Establishes a new fee schedule for wetland and waterway permits. The bill lowers the fee for
homeowners by reducing the fee schedule for minor residential modifications, and keeps the current
$750 fee for minor residential projects. The fee would increase for most major nonresidential projects,
but not all commercial projects. In fact, certain specified activities (commercial or residential) would
have lower fees. Those activities inciude projects such as: installation of boat lifts; installation of
floating platforms; driveways; bulkhead repair.
*HB 568 - Sustainable Communities Tax Credit Program - Credit Allocation
STATUS: PASSED - Effective July 1,2012
Allows the rehabilitation tax credit to be allocated in any way determined by the partners, members or
shareholders of an entity claiming the credit.
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*HB 600/SB 580 - Income Tax - Subtraction Modification - Mortgage Forgiveness Debt Relief
STATUS: PASSED - Effective July 1,2012 for tax years beginning after December 31, 2012
Provides that any discharged indebtedness (forgiven debt) is exempted from state income taxes.
Although forgiven debt is not subject to state taxation under current law as a result of the federal
Mortgage Forgiveness Debt Relief Act passed in 2007, the federal tax credit will expire at the end of
2012 if Congress does not act. If Congress fails to act, HB 600/SB580 will ensure the tax credit
continues in Maryland until at least 2014 for purposes of determining Maryland taxable income.
*HB 923 - Property Tax Credit - Neighborhood Conservation Act of2012
STATUS: PASSED - Effective June 30, 2012
Authorizes local governments to pass a property tax credit for individuals purchasing property in
designated areas of high foreclosure activity, blight or vacant property. The Maryland Department of
Housing and Community Development (DHCD) is charged with developing regulations detailing the
application procedure for determining a neighborhood conservation area.
HB 88/SB 199 - Real Property - Refinance Mortgage - Priority over Junior Liens 15 minutes
STATUS: PASSED - Effective October 1, 2013
Authorizes homeowners to refinance a first mortgage without obtaining permission from the lender
that funded a home equity loan or second mortgage. The bill applies to current mortgages as long as
the refinancing occurs after the effective date.
*HB 128/SB 158 - Homestead Tax Credit - Eligibility Verification and Application
STATUS: PASSED - Effective April 9, 2013
Extends by one year the time frame for property owners to apply for the Homestead Tax Credit.
Properties that have not been transferred after December 31, 2007 can now apply for the Homestead
Tax Credit by December 30, 2013 (Dec. 31 st is a furlough day for state employees) rather than
December 31,2012.
*HB 1081 - Homestead Property Tax Credit Reform Act of 2012
STATUS: PASSED - Effective June 1,2012 and applicable to tax years after June 30, 2012
As originally introduced, would have required real estate agents and brokers to provide purchasers
with a written estimate of the property taxes for the property, and penalized property owners who
improperly claimed the homestead tax credit. As passed, the legislation penalizes property owners
who improperly claimed the homestead credit, but imposes no duty on real estate agents or brokers.
The penalty can equal 25% of the credit taken if the property owner "willfully misrepresented" facts to
claim the credit.
HB 235 - Property Tax - Valuation of Residential Real Property - Database
STATUS: PASSED - October 1, 2013
Requires the State Department of Assessments and Taxation (SDAT) to maintain an accessible
database on its website providing information related to a property's square footage, bathrooms, and
the date of the initial assessment of new improvements.
HB 263/SB 144 - Property Tax Credit - Historically and Architecturally
Valuable Property
STATUS:
PASSED - Effective June 1, 2013, applicable to tax years after June 30, 2013
Authorizes local governments to increase from 10 to 25 percent the tax credit for the restoration or
preservation of a historic or architecturally valuable property.
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*HB 378 - Maryland Agricultural Land Preservation Fund - Easement Restriction
Reimbursement
STATUS: PASSED - Effective July 1,2013
Authorizes the Maryland Agricultural Land Preservation Fund (MALPF) Board of Trustees and the
Comptroller to reimburse certain property owners for lots those owners subject to MALPF easement
restrictions. Applies in situations when a lot owner pays to release a lot from easement restrictions but
then places the lot back under the easement.
HB 6211SB 627 - Maryland Energy Administration - Regulated Sustainable Energy
Contract Program
STATUS: PASSED - July 1, 2013
Authorizes contractors to enter into an agreement with consumers to pay for energy improvements.
The contracts are subject to specific payment requirements and may, in some instances, be recorded in
the land records. Requires the approval of the mortgage holder to agree to the terms of the sustainable
energy contract.
HB 695 - Homeowner's Insurance - Anti-Concurrent
Causation Clause - Prohibited
STATUS: PASSED - Effective for all policies issued, delivered or renewed on or after October 1,
2013
Requires an insurer to provide a clear notice to a consumer regarding an anti-concurrent coverage
(ACC) clause in policies. An ACC clause provides that ifloss is caused by both covered and noncovered events, the loss claim will not be paid.

COMMERCIAL
HB 372/SB 202 - Recordation and Transfer Taxes - Transfer of Property Between Related
Entities - Exemption
STATUS: PASSED - Effective for instruments recorded after July 1,2013
Exempts from transfer and recordation tax a transfer of real property between related businesses and
corporations such as parent companies and wholly-owned subsidiaries.
HB 1209/SB 436 - Recordation Taxes - Exemptions
STATUS: PASSED - Effective July 1,2013
Revises legislation passed last year that imposed recordation taxes on Indemnity Deeds of Trust
(IDOTs). Specifically, the bill increases the trigger for the recordation tax from $1 million to $3
million; clarifies that a series of loans falling below the trigger amounts can be aggregated to determine
the trigger level; and clarifies that the refinancing of an IDOT is not taxable.

Source: Maryland Association of Realtors - Legislative Summaries 2012-2013

* Indicates a bill that has been signed by the Governor. All other bills listed have been passed by the Maryland General
Assembly and await the Governor's signature to take effect.
"Defeated" indicates bills opposed by MAR. "Not Passed" indicates bills that either MAR did not oppose or bills that
MAR opposed but which did not receive a vote.
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MARYLAND AGAIN CHANGES RULES ON TAXATION OF INDEMNITY DEEDS OF TRUST - EFFECTIVE
JULY 1,2013
More Sharing Services Share
May 3, 2013
By: Kevin P. LaTulip, Jr. and Walter R. Kirkman

(This client alert has been updated since originally posted.)
Minimum Threshold for Taxation of /DOTs Increased from $1,000,000 to $3,000,000, and New Exemption
Certain Refinancings of Commercial Mortgages

Created for

Governor Martin O'Malley signed legislation this week that will again impact the use of Indemnity Deeds of Trust (IDOTs)
in Maryland.
Until July of2012, many real estate secured loans in Maryland involved an IDOT structure. Using an IDOT structure, a
loan is made to a borrower and guaranteed by a third party. The third party guarantor secures its guaranteed obligations
with a deed of trust on its real property. The guarantor's deed of trust is an IDOT, because it secures the
guarantor's contingent liability. Pursuant to Maryland law, the contingent nature ofIDOT obligations means that
recordation tax is not due at the time the IDOT is recorded. Rather, payment of recordation tax is deferred until the
contingent obligation becomes a current, direct liability of the guarantor.
On July 1,2012, legislation took effect that limited the recordation tax deferral for IDOTs to transactions where the IDOT
secured a guarantee of repayment ofa loan ofless than $1,000,000. This legislation, combined with the aggressive efforts
of Maryland counties to collect recordation taxes on the original principal amount of certain IDOTs amended after July I,
2012, led to an outcry from lenders and guarantors forced to deal with sweeping changes to established Maryland lending
practices.
The Maryland General Assembly reconsidered last year's legislation in its most recent session and decided to make certain
changes to the relevant statutes. The new legislation does the following and is effective as of July 1,2013:
•

Specifies that recordation tax will not be payable at the time of recordation of any IDOT securing a guaranty
of a loan or multiple related loans ofless than $3,000,000. This broadens the surviving IDOT exemption by
increasing the threshold under which tax is not payable from $1,000,000 to $3,000,000.

•

Clarifies that only mOTs recorded on or after July 1,2012 are subject to recordation tax on the original loan
amount (unless otherwise exempt) and explicitly permits amendment ofIDOTs filed prior to July 1,2012,
without triggering payment of recordation tax (so long as the principal amount secured is not increased to
$3,000,000 or greater). An amendment that increases the amount ofthe loan guaranteed to at least $3,000,000
will be subject to recordation tax on the difference between the amended loan amount and the outstanding
principal balance of the guaranteed loan immediately prior to the time of the amendment. Amendments that
increase ordinary deeds of trust (non-IDOTs) will be similarly taxed on the difference between the amended
loan amount and the outstanding balance immediately prior to amendment, thus generally increasing the
amount subject to taxation in loan increases.

•

Creates a commercial mortgage refinancing exemption from recordation tax similar to the exemption
available for residential mortgage refmancing, expressly including refmancings ofIDOTs.

•

Confirms that an IDOT recorded in multiple counties is not subject to recordation tax in each county based on
the full amount secured.

The changes and clarifications coming on July 1,2013 will benefit lenders and borrowers in certain transactions involving
an mOT structure. Given these changes and clarifications, lenders and borrowers may want to review the loans in their
pipelines for potential impact.
For more information about this topic or assistance with financing issues, please contact one of the authors or any member
of the Oberlkaler Finance Group.
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