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GUIDANCE FOR REAL ESTATE LICENSEES IN SHORT-SALE TRANSACTIONS

The information provided herein is intended to clarify and restate the positions of the
Maryland Commissioner of Financial Regulation (the "Commissioner") and the
Maryland Real Estate Commission (the "Commission") regarding the applicability of the
Maryland MARS Act (the "MD MARS Act") as it relates to short-sales and real estate
licensees.

The MD MARS Act is modeled after the Federal Bureau of Consumer Financial
Protection's MARS Act known as Regulation O. As the Commissioner and the
Commission have pointed out in previous Advisories and Guidance memos, neither the
MD MARS Act nor Regulation 0 provide specific exemptions for real estate licensees.
However, the Commissioner and the Commission recognize that some activities subject
to the legislative effect of the MD MARS Act, which includes potential penalty provisions,
overlap some activities that real estate professionals ("Licensees") undertake in the
normal course of business and which are included within the scope of the Maryland real
estate license.

THEREFORE, the Commission with the consent and approval of the Commissioner,
advises, that a Licensee whose license is in good standing with the Real Estate
Commission and who is complying with Maryland State laws governing the practice of
real estate professionals, will not be in violation of the MD MARS Act when doing or
performing the following in connection with a property subject to, under consideration for,
in need of, or which becomes the subject of, a short-sale:

I. PermittedActivities

a. Enters into a contract with a homeowner to market their house for a short-sale,
lists the property in multiple list service, and markets the property for sale.

b. Conducts a Comparative Market Analysis (CMA), which a lenderlservicer may
refer to as a Broker's Price Opinion (BPO). The Licensee may communicate with the
lenderlservicer regarding the value of the proposed short-sale property, including topics
such as neighborhood conditions and comparable sales within the community.

c. May truthfully advertise or present to the public any training or achievements
that reflect the licensee's experience in the field of residential short sales.

d. Submits documentation to the seller's lender if:

(i) The Licensee informs the seller that the Licensee is not conducting negotiations
with the lender, but is merely submitting documents or other information
requested by the lender in connection with consideration of the short-sale
request;

(ii) The Licensee informs the seller that the seller must either personally negotiate
with the lender or hire a Mortgage Assistance Relief Service Provider or a
Maryland attorney to conduct the negotiation; and

(iii) The seller voluntarily signs an authorization indicating the Licensee may submit
required short-sale or loss mitigation information and documentation on the
seller's behalf.

1



II. Additional Requirements if Providing Services Covered Under Section I

A Licensee Must:

a. Refer a seller to a tax advisor or tax professional to explain to the seller the
potential tax consequences of a short sale and the applicability of the Mortgage
Forgiveness Debt Relief Act of 2007;

b. Must refer a client to a housing counselor for discussion about alternatives
available to avoid foreclosure. Free housing counseling is available through the
Maryland HOPE Program at 1-877-462-7555; and

c. Must inform the seller of, and refer to the licensee's broker, any requests from
the lenderlservicer for reductions in real estate brokerage commissions on a short-sale.

III. Activities Subject to the MD MARS Act

The Commission has determined that the following activities are beyond the
scope of a real estate license, and therefore the Commissioner and the
Commission advise that a Licensee MUST comply with all of the provisions of the
MD MARS Act if the Licensee does any of the following:

a. Collects any monies in addition to the real estate brokerage sales commission
from a short-sale client. The MD MARS Act prohibits collection of up-front fees in
connection with short-sale services.

b. Assists a seller in negotiating with the lender/servicer or other lienholder to
obtain approval for a short-sale, release of lien, modification of a promissory note, waiver
of deficiency, or to otherwise prevent or obtain relief from a foreclosure.

c. Represents to the public that the licensee: (1) can assist in preventing
foreclosure; (2) is an "expert" in short-sales; (3) can arrange refinancing; or (4) will
contact creditors on the owner's behalf.

d. Makes Representations to a homeowner that the Licensee can save the owner's
home, stop foreclosure, or obtain a short-sale.

e. Provides advice to a homeowner regarding the benefits of a strategic default.

f. Makes any predictions with regard to the likelihood of the waiver of a deficiency
or the payment of relocation costs in a short-sale.

None of the above-described actions in Section III come within Maryland's definition of
real estate brokerage services, and therefore, a LICENSEEIS NOTACTINGunder his or
her license when taking these actions or providing these services to a client. The licensee
must ensure that the client understands that these services are in addition to, and not part
of, the real estate brokerage services that the licensee has agreed to provide. Licensees
should refer questions regarding licensing, conduct, and requirements to the
Commission.

Rev. 8/29/13
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What is a "Short Sale"?

A short sale is a sale of real estate in which the proceeds from selling the
property will fall short of the balance of debt( s) secured by lien( s)
against the property. The property owner cannot afford to repay the
liens' full amounts, the lienholder(s) agree in writing to release their
lien( s) on the real estate and accept less than the amount owed on the
debt.

The difference between a Short Sale & a Foreclosure?
Simple ...

In a short sale, you sell your house. In a foreclosure ... you lose it!

What is a "Deficiency"?

Any unpaid balance owed to the creditors is known as a deficiency. Short Sale
agreements do not necessarily release borrowers from their obligations of the
loans, unless specifically agreed to between the parties.

Did You Know?

Depending on each creditor's policy and the type of loan, creditors may accept
short sale applications from borrowers, even if the borrower is not in default
with their payments.

Mortage Insurance (Did You Know?)

If a creditor has mortage insurance on their loan, the insurer will likely become a
third party to these negotiations, as the insurer may be asked to pay a claim to
offset the creditor's loss.
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The Process

.:. Most large creditors have special loss mitigation departments
that evaluate borrowers' applications for short sale approval.

.:. Creditors use pre-determined criteria for approving the borrowers
and terms of the sale of the properties .

•:. Due to the overwhelming number of defaulting borrowers, due to
mortgage failures and other causes, as part of the financial crisis
of2007-2011, many creditors have become adept at processing
short sale applications; however, it can still take several months
for the process from start to finish, often requiring multiple
levels of approval.

.:. Part of the process typically includes the creditor( s) determining
the current market value of the real estate by obtaining an
independent valuation of the property from an appraisal, a
Broker's Price Opinion (BPO).l or a Broker Opinion of Value
(BOV).:
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The Negotiator

~ Private debt negotiators, who do short sale negotiations and charge
a fee for their services, are required in some states to be licensed,
obtain a fidelity bond and insurance. They might also be limited to
the amount they can charge, and when these fees are due to be paid
by the borrower.

~ The Federal Trade Commission and individual states license and
regulate debt negotiators and other consultants who for a fee
advise borrowers and negotiate loan modifications with creditors
on the borrower's behalf

~ These consultants are required by various laws to disclose to
borrowers the risks of renegotiating their mortgages and/or selling
their property short.

~ The Federal Government sanctions and recommends that
borrowers use only HUD approved, non-profit organizations, who
do not charge a fee for their services, however, such services
rarely provide short sale negotiation services.

Maryland Law reguires a short sale negotiator, who
charges a fee for said services to have a debt
consulting license, insurance and bonds.
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Maryland

Office of the Commissioner of Financial
Regulation

Credit Services Business

Unless otherwise exempt (attorney), persons
intending to engage in credit services business
activities with Maryland consumers (such as
credit repair, or obtaining extensions of credit
including loan modifications) must first obtain a
credit services business license pursuant to the
Commercial Law Article, Title 14, Subtitle 19,
Annotated Code of Maryland.
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What does the Short Sale Negotiator need to know?

• The number of mortgage liens on the property
• lfthe property is subject to an HOA or Condo Association
• If the property is subject to a private utility assessment
• If the property is subj ect to a ground rent
• Liens/judgments against the owners of the property
• Liens against the property
• Housing violations (Baltimore City)
• Tax sale situations
• Potential foreclosure proceedings
• Bankruptcies

!mPortant Points

• One of the most important aspects for the homeowner in this
process is putting together a proper real estate short sale package.

• The package should be well-organized, along with a hardship
letter, explaining in detail to the creditor why a short sale is
needed.

• Creditors will often require the homeowner to prove they have an
economic or financial hardship preventing them from being able to
pay any deficiency.

• The wide array of parties, parameters and processes involved in a
short sale can make it a complex and highly specialized form of
debt renegotiation.

• Short sales can have a high risk of failure from the inability to
obtain agreements from all parties, or they might not be approved
in time to prevent a scheduled foreclosure.
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The Role of the Title Company

The title company plays an important role in the sale of real estate, and
has constant involvement from the time the contract is signed until the
completion of the transfer of title.

Title companies strive to assure that this complex procedure is carried
out in compliance with the instructions of all the parties involved. The
title company's customer service is of the utmost importance.

Utilizing the services of a title company experienced in handling short
sale transactions can prove to be a tremendous benefit to all parties.

What Can the Title Company Do For You?

• Preliminary (full) Title Search
• Preliminary Lien, Judgment & Bankruptcy Search
• Order a Lien Certificate, where applicable
• Order Payoffs of Liens
• Prepare Title Insurance Commitment (Binder)
• Prepare Preliminary HOD-I Settlement Statement
• Provide updates throughout the process regarding

title, liens, judgments, foreclosure proceedings, and
bankruptcies.
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What Information Can a Title Company Find?

Creditors holding liens against real estate:

• Primary Mortgages

• Junior Lienholders (second mortgages, home equity lines of credit

(HELOC)

• Homeowner Associations (HOA)

• Condominium Associations

• Federal Tax Liens

• State Tax Liens

• Special Assessment Liens (front foot)

Junior Lien Holders

• May object to the amounts of other lienholders are receiving.

• It is possible for anyone lienholder to prevent a short sale by

refusing to agree to negotiate a reduction in their payoff to release

the lien.
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What Information Does the Title Company
Need from the Seller's Agent?

• Names of all owners of record
• Current owner's title insurance policy or HUD-l from purchase
• Are all owners Maryland residents?
• Will all owners be attending settlement?
• Phone number and email for all owners
• Social Security Numbers for all owners and signed authorization

(it is a good idea to have the owner provide social security
numbers directly to the title company).

• Contact information for the homeowner's association, condo
association, ground rent, private utility.

• Death certificates, power of attorney (POA), etc., if applicable
• Homeowner's warranty, if applicable
• Termite report, if applicable
• Commission amount and split

What Information Does the Title Company
Need from the Buyer's Agent?

• Name of all buyers
• Phone numbers and email addresses for all buyers
• Social Security Numbers for all buyers and Buyer's authorization

(it is a good idea to have the buyers provide this information
directly to the title company).

• Buyer's lender contact information
• Will all parties be attending closing?
• Power of attorney and/or any other pertinent information
• Homeowner's warranty, if applicable
• Termite report, if applicable
• How the buyer( s) be taking title.
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The Fees

• Can be shown on the HUD-I and collected at closing, but first
must be approved by the homeowner's short sale lender.

• Some costs may be shown on the HOD-I as POC (paid outside of
closing) by the Seller.

• Certified funds are required at closing.
• The Buyer and Seller can negotiate who will pay the fees.
• Knowing the fees prior to the beginning of the short-sale

negotiations will prove to be beneficial to a successful ending.
• Not knowing the fees can be detrimental to the success of the short

sale negotiations.
• NOTE: Administrative Fees cannot be charged on a short-

sale transaction - it most likely will not be approved.

Face the Facts ...
In many case, although not all...

• The owners may not be completely AWARE of all fees.
• The owners may not be completely HONEST with you.
• Other bills, besides mortgage liens, may not be getting

paid.
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To Find a Short Sale Negotiator
that is Licensed in Maryland

(Remember, attorneys are excluded from licensing requirements)

h!!P://www.dllr.state.md.us

• On left side (in blue), under DIVISIONS, click "Financial Regulation"
• At the top of the page, click the "RESOURCES" tab
• Click on "LICENSEE SEARCH" from the list provided
• Enter the requested information and check the "CREDIT SERVICES

BUSINESS" box.
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WAITING PERIODS REQUIRED FOR SIGNIFICANT DEROGATORY
CREDIT EVENTS

CONVENTIONAL (DETERMINED BY DATE OF APPLICATION)
*MUST RECEIVE AN AUS APPROVE/ELIGIBLE INCLUDING THOSE WITH EXTENUATING CIRCUMSTANCES
Derogatory Item Waiting Periods I

Foreclosure Home was given back to the bank - No ~wner participation
• 7 years from date foreclosure completed and transferred back to bank if they had NO

extenuating circumstances. I

• 3 years from date foreclosure compl~ted and transferred back to bank with acceptable
extenuating circumstances 1 AND 10 Yo Down Payment. Primary home purchase and
rate/term refinance only. Non-owner and second homes not allowed.

Short Sale Short Sale: Home sold but sales price didn't cover amount owed
Deed in Lieu of Foreclosure Deed in Lieu: Home returned to lender in exchange for canceling loan

• 7 years from date sale closed and transferred to new owner or transferred back to bank
for less than 10% down payment

• 4 years from date sale closed and transferred to new owner or transferred back to bank
with 10% down payment.

• 2 years from date sale closed and transferred to new owner or transferred back to bank
with 20% down payment

• 2 years from date sale closed and transferred to new owner or transferred back to bank
possible with acceptable extenuating circumstance 1 and 10% down payment.

Bankruptcy Chapter 7 Debts are discharged through BK, client does not pay any debts owing
• 4 years from discharge date
• 2 years from discharge date possible with acceptable extenuating circumstance 1.

Bankruptcy Chapter 13 Debts are paid back on a monthly scheduled payment plan by client
• 2 years from discharged date
• 4 years from dismissal date

FHA (DETERMINED BY DATE OF CREDIT APPROVAL)
Derogatory Item Waiting Periods
Foreclosure Foreclosure: Home was given back to the bank - No owner participation
Deed in Lieu of Foreclosure Deed in Lieu: Home returned to lender in exchange for canceling loan

• 3 years from date foreclosure completed and transferred back to bank
• Less than 2 years, but not less than 12 months from date foreclosure completed and

transferred back to bank may be acceptable if the result of acceptable extenuating
circumstances/

Short Sale Short Sale: Home sold but sales price didn't cover amount owed
• 3 years from date sale closed and transferred to new owner.
• No waiting period if borrower had no late payments on any mortgages and consumer

debts within the 12 month period preceding the short sale AND they are not taking
advantage of declining market conditions.

Bankruptcy Chapter 7 Debts are discharged through BK, client does not pay any debts owing
• 2 years from date of discharge with re-established credit paid as agreed or no new credit

obligations incurred.
• Less than 2 years, but not Jess than 12 months from date of discharge may be

acceptable if the bankruptcy was caused by acceptable extenuating circumstances" and
borrower has since exhibited a documented ability to manage financial affairs in a
responsible manner.

Bankruptcy Chapter 13 Debts are paid back on a monthly scheduled payment plan by client
• 1 year payout period under bankruptcy has elapsed and the berrower's payment

performance has been satisfactory and all required payments made on time.
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VA (DETERMINED BY DATE OF CREDIT APPROVAL)
Deroqatorv Item Waiting Periods
Foreclosure Foreclosure: Home was given back to the bank - No owner participation
Deed in Lieu of Foreclosure Deed in Lieu: Home returned to lender in exchange for canceling loan

• 2 years from date foreclosure completed and transferred back to bank
• 12-23 months from date foreclosure completed and transferred back to bank if credit re-

established and paid as agreed and was caused by acceptable extenuating
circurnstances''.

Short Sale Short Sale: Home sold but sales price didn't cover amount owed
• 2 years from date sale closed and transferred to new owner.
• No waiting period if borrower had no late payments on any mortgages and consumer

debts within the 12 month period preceding the short sale AND they are not taking
advantaoe of declining market conditions.

Bankruptcy Chapter 7 Debts are discharged through BK, client does not pay any debts owing
• 2 years from date of discharge
• 12-23 months from date of discharge if credit re-established and paid as agreed and was

caused bv acceptable extenuatino circumstances". .
Bankruptcy Chapter 13 Debts are paid back on a monthly scheduled payment plan by client

• 1 year payout period under bankruptcy has elapsed and the borrower's payment
performance has been satisfactory and all required payments made on time

USDA (DETERMINED BY DATE OF CREDIT APPROVAL)
Derogatory Item Waiting Periods
Foreclosure Home was given back to the bank - No owner participation
Deed in Lieu of Foreclosure Deed in Lieu: Home returned to lender in exchange for canceling loan
Short Sale Short Sale: Home sold but sales price didn't cover amount owed

• 3 years from the date the foreclosure was completed and transferred back to the bank.
• less than 3 years from date the foreclosure was completed and transferred back to the

bank may be considered with acceptable extenuating circumstances"
Bankruptcy Chapter 7 Debts are discharged through BK, client does not pay any debts owing

• 3 years from date of discharge.
• less than 3 years from date of discharge may be considered with acceptable

extenuatino circumstances" .
Bankruptcy Chapter 13 Debts are paid back on a monthly scheduled payment plan by client

• 1 year from the date repayment was completed and bankruptcy discharged.
• less than 1 year from the date of discharge may be considered with acceptable

extenuating circumstances":

Examples of acceptable extenuating circumstances (circumstances must be verified and documented):
1. Conventional: nonrecurring events that are beyond the borrower's control that result in a sudden,

significant, and prolonged reduction in income or a catastrophic increase in financial obligations.
2. FHA: Serious illness or death of a wage earner. Divorce and the inability to sell a property due to a job

transfer or relocation to another area does not qualify as an acceptable extenuating circumstance.
3. VA: Unemployment, prolonged strikes, medical bills not covered by insurance, etc, Divorce is not viewed as

beyond the control of the borrower and/or spouse.
4. USDA: loss of job; delay or reduction in government benefits Or other loss of income; increased

expenses due to illness, death, etc. Circumstances surrounding the adverse information must
have been temporary in nature, and beyond the applicant's control, and have been removed so
their reoccurrence is unlikely or the adverse action or delinquency was the result of a refusal to
make full payment because of defective goods or services or as a result of some other justifiable
dispute relating to the goods or services purchased or contracted for.
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SHORT SALE ADDENDUM

ADDENDUM # dated to Contract of Sale

betNeenBuyer _

and Seller _

forPropertyknownas _

The following provisions supersede any conflicting language in the Contract.

1. ACKNOWLEDGMENT OF SHORT SALE. The Purchase Price in the Contract is insufficient to satisfy all debts and obligations secured
by liens on the Property as well as to pay brokers' fees and other customary and necessary costs of the sale. Buyer and Seller
acknowledge and agree that Seller's failure to keep existing mortgages free of default until settlement is not a default of the Contract.
Seller's ability to convey good and merchantable title under the Deed and Title paragraph of the Contract is subject to obtaining releases
on all liens and encumbrances. Because Third Parties will be asked to approve a lien payoff that is less than or "short of' the amount
actually owed, this proposed transaction is referred to as a "Short Sale."

2. THIRD PARTY APPROVAL CONTINGENCY. The Contract is contingent upon Seller's receipt of written approval of the Contract by
Third Parties, including, but not limited to institutional lenders, mortgage insurers, bankruptcy trustees, federal, state and local tax
authorities, and/or private parties. No later than five (5) days after the Date of Contract Acceptance, Seller shall submit the Contract to the
Third Parties, together with any additional documentation required by the Third Parties, for review and approval.

3. THIRD PARTY MODIFICATIONS. Buyer and Seller acknowledge that the Third Parties may elect to request modifications to the terms of
the Contract as a condition of approval of the sale. If a Third Party requests modifications to the Contract, Seller shall, no later than three
(3) days after Seller's receipt of the request, deliver a written notice of the requested modification to Buyer. The modifications shall not be
binding upon Buyer or Seller without their mutual written consent.

4. TERMS AND CONDITIONS NOT SPECIFIED IN THE CONTRACT. Buyer and Seller acknowledge that the Third Parties may elect to
request that Seller agree to terms and conditions not specified in the Contract as a condition of approval of the sale. If a Third Party
requests that Seller accept such terms and conditions, Buyer and Seller agree that Seller may, at Seller's sole option accept such terms
and conditions.

5. FAILURE TO OBTAIN THIRD PARTY APPROVAL. If within days after Contract Acceptance, Seller has not received Third
Party approval as provided in Paragraph 2 of this Addendum or Buyer and Seller have not reached agreement as provided in Paragraph 3
of this Addendum, Buyer or Seller, upon written notice to the other party, may declare this Contract null and void and of no further legal
effect. In such event, the Deposit shall be disbursed in accordance with the Deposit paragraph of the Contract.

6. NOTICE OF DISAPPROVAL. If Seller receives written notice of disapproval of the Contract from Third Parties, Seller shall deliver a copy
of the written notice of disapproval to the Buyer and the Contract shall be deemed null and void and of no further legal force and effect. In
such event, the Deposit shall be disbursed in accordance with the Deposit paragraph of the Contract.

7. OFFERS AFTER CONTRACT ACCEPTANCE. Buyer is hereby notified that Seller may have the right to continue to market the Property
after the Date of Contract Acceptance pursuant to a written agreement between Seller and the listing broker, and Seller may be required
by a Third Party to present subsequent offers received by Seller to the Third Party.

8. CREDIT, LEGAL AND TAX ADVICE. Seller is hereby notified that a short sale may have credit, legal or tax consequences. Seller is
advised to seek advice from an attorney, certified public accountant or other expert regarding the potential consequences of a
short sale.

9. TIMEFRAMES FOR INSPECTIONS, APPRAISAL AND FINANCING CONTINGENCIES.

a. Timeframes for all inspections provided in the Contract shall be measured from:

o Date of Contract Acceptance; OR 0Date Seller delivers ~vidence of Third Party Approval to Buyer

b. Timeframe for Appraisal Contingency, if any, shall be measured from:o Date of Contract Acceptance; OR DOate Seller delivers evidence of Third Party Approval to Buyer

c. Timeframe for Financing Contingency, if any, shall be measured from:o Date of Contract Acceptance; OR 0 Date Seller delivers evidence of Third Party Approval to Buyer

All other terms and conditions of the Contract of Sale remain in full force and effect.

Buyer Signature Date Seller Signature Date

Buyer Signature Date Seller Signature Date

©Copyright 2013 Maryland Association of REAL TORS@, Inc. For use by REAL TOR® members of the Maryland Association of REAL TORS® only. Except as negotiated by the parties 10 the
Contract, this form may nol be altered or modified in any form without the prior expressed written consent of the Maryland Association of REAL TORS4I, Inc.
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